CHAPTER 2

THE MAKING OF THE
CONSTITUTION

Demand for a THE demand that India’s political destiny should
Constitution be determined by the Indians themselves had been
framed by a Con- ¢ forward by Mahatma Gandhi as early as in 1922.

stituent Assembly
“Swaraj will not be a free gift of the British Parliament; it
will be a declaration of India’s full self-expression. That it will be expressed through
an Act of Parliament is true but it will be merely a courteous ratification of the
declared wish of the people of India even as it was in the case of the Union of South

Africa."

The failure of the Statutory Commission and the Round Table
Conference which led to the e@M'Govemeﬂt of India Act,
1935, to satisfy Indian aspirations ¢“demand for a Constitution

made by the people of India without outside interference, which was
officially asserted by the National Congess in 1935. In 1938, Pandit Nehru
definitely formulated his demand for a Constituent Assembly thus:

“The National Congress stands for independence and democratic state. It has

proposed that the constitution of free India must be framed, without outside
interference, by a Constituent Assembly elected on the basis of adult franchise.”

This was reiterated by the Working Committee of the Congress in
1939, Luclhiana. Sesion, Nelarow pm‘ﬁd ;

This demand was, however, resisted by the British Government until
the outbreak of World War II when external circumstances forced them to
realise the urgency of solving the Indian constitutional
problem. In 1940, the Coalition Government in
England recognised the principle that Indians should themselves frame a
new Constitution for autonomous India, and in March 1942, when the
Japanese were at the doors of India, they sent Sir Stafford Cripps, a member
of the Cabinet, with a draft declaration on the proposals of the British
Government which were to be adopted (at the end of the War) provided the
two major political parties (Congress and the Muslim League)' could come
to an agreement to accept them, viz.*—

(a) that the Constitution of India was to be framed by an elected
Constituent Assembly of the Indian people;

(b) that the Constitution should give India Dominion Status,—equal
partnership of the British Commonwealth of Nations;

(c) that there should be one Indian Union comprising all the Provinces
and Indian States; but

Cripps Mission
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(d) that any province Jor Indian State) which was not prepared to
accept the Constitution would be free to retain its constitutional position
existing at that time and with such non-acceding Provinces the British
Government could enter into separate constitutional arrangements.

But the two parties failed to come to an agreement to accept the
proposals, and the Muslim League urged—
(a) that India should be divided into two autonomous States on communal

lines, and that some of the Provinces, earmarked by Mr. Jinnah, should form an
independent Muslim State, to be known as Pakistan;

(b) that instead of one Constituent Assembly, there should be two Constituent
Assemblies, Le., a separate Constituent Assembly for building Pakistan.

After the rejection of the Cripps proposals (followed by the dynamic
‘Quit India’ campaign launched by the Congress), various attempts to
Cabinet Delegation. Teconcile the two parties were made including the

Simla Conference held at the instance of the
Govemor-General,_Lﬁ_ljd WAVELL_ These having failed, the British Cabinet
sent three of its own members? including Cripps himself, to make another
serious attempt, But the Cabinet Delegation, too, failed in making the two
major parties come to any agreement and were, accordingly, obliged to put
forward their own proposals, which were announced simultaneously in India
and in England on the 16th May, 1946.

The proposals of the Cabinet Delegation sought to effect a compromise
between a Union of India and its division. While the Cabinet Delegation

definitely rejected the claim for a_separate Constituent Assembly and a
se%e scheme which they recommended
involved a virtual accep principle underlying the claim of the

Muslim League.
The broad features of the scheme were—

a) There would be a Union of India, comprising both British India
and the States, and having jurisdiction over the subjects of Foreign Affairs,
Defence and Communications. All residuary powers would belong to the
Provinces and the States.

(b) The Union would have an Executive and a Legislature consisting of
representatives of the Provinces and States. But any question raising a major
communal issue in the Legislature would require for its decision a majority
of the representatives of the two major communities present and voting as
well as a majority of all the members present and voting.

The Provinces would be free to form Groups with executives and
legislatures, and each Group would be competent to determine the
provincial subjects which wom"c‘la be..taken ueﬁ?;;ﬁ E‘mp organisation.

The scheme laid down l:?yage Cabin ission was, however,
recommendatory, and it was contemplated by the Mission that it would be
H.M.G.’s statement adopted by agreement between the two major parties.
of December 6, A curious situation, however, arose after an election
1946 for forming the Constituent Assembly was held. The

Muslim League joined the election and its candidates
were returned. But a difference of opinion had in the meantime arisen
between the Congress and the League regarding the interpretation of the

\
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‘Grouping clauses’ of the proposals of the Cabinet Mission. The British
Government intervened at this stage, and explained to the leaders in
London that they upheld the contention of the League as correct, and on
December 6, 1946, the British Government published the following
statement—

“Should a constitution come to be framed by the Constituent Assembly in which a
large section of the Indian population h:.'xd‘y not been represented. }-ﬁs Majesty’s
Government would not contemplate forcing such a constitution upon any unwilling

part of the country.”
For the first time, thus, the British Government acknowledged the
ossibility of two Constituent Assermblies aid two States., The result was that
on December 9] , when the Constituent Assembly first met, the Muslim

League members did not attend, and the Constituent Assembly began to
function with the non-Muslim League members.

The Muslim League next urged for the dissolution of the Constituent

s Assembly of India on the ground that it was not full

g“ﬁb'm':'}; 20: representative of all sections of the people of India.

1947. On the other hand, the British Government, by their
. Statement of the 20th February, 1947, declared,—

%at British rule in India would in any case end by June, 1948, after
which the British would certainly transfer authority to Indian hands;

(b) that if by that time a fully representative Constituent Assembly
failed to work out a constitution in accordance with the proposals
made by the Cabinet Delegation,—

“H.M.G. will have to consider to whom the powers of the Central Government in
British India should be handed over, on the due date, whether as a whole to some
form of Central Government for British India, or in some areas to the existing
Provincial Government, or in such other way as seems most reasonable and in the
best interests of the Indian people.”

The result was inevitable and the League did not consider it necessary
to join this Assembly, and went on pressing for another Constituent

Assembly for ‘Muslim India’. o md 4

The British Government next sent Lord MOUNTBATTEN to India a:‘S]e
Governor-General, in place of Lord WAVELL, in order to.gxpedite the
[)ur;lparations for the transfer of power, for which they had fixed a rigid time
imit

. Lord MOUNTBATTEN brought the Congress and the League into a
definite—agreement thal the two ‘problem’ provinces of the Punjab and

‘Bengal would be partitioned so as to form absolute Hindu and Muslim
majori ocks wi ovinces. 1he League would then gel iis
—which the Cabinet Mission had so ruthlessly denied it,—minus

Assam, East Punjab and West Bengal, while the Congress which was taken
as the representative of the people of India other than the Muslims would
get the rest of India where the Muslims were in minority,

The actual decisions as to whether the two Provinces of the Punjab and
Bengal were to be partitioned was, however, lelt to the

:"9'27 of  June: & _vote of the members of the Legislative Assemblies of
’ these two Provinces, meefing in two_parts, according

to a plan known as the ‘Mountbatten Plan’. It was given a formal shape-by a
f

The Mountbatt .j_.msande:bLm_Sm British _Government._of
Pla::. otk vl une 3, 1947, which provided, inter alia, that:
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“The Provincial Legislative Assemblies of Benia] pnd the Punjab (excluding
European members) will, therefore, each be asked to meet in two parts, one
representing the Muslim majority districts and the other the rest of the Province....
The members of the two ﬁam of each Legislative Assembly sitting separately will
be empowered to vote whether or not the Province should be partitioned. If a
simple majority of either Part decides in favour of Partition, division will take place
and arrangements will be made accordix:lfl . If partition were decided upon, each
part of the Legislative Assembly wo 1 decide, on behalf of the areas it
xpresmteg, whether it would join the existing or a new and separate Constituent
ssembly.

It was also proposed that there would be a referendum in the North
Western Frontier Province and in the Muslim majority district of Sylhet as to_
whethér they would join India or Pakistan. The Statement further declared

"HmWWduﬁng the current session for the
transfer of power this year on’ a Dominion Status basis to one or two

successor authorities according to decisions taken as a result of the
announcement.”

The result of the vote according to the above Plan was a foregone
conclusion as the representatives of the Muslim majority areas of the two
.\%rovinces (ie., West Punjab and East Bengal) voted for partition and for

" Yoining a new Constituent Assembly. The referendum in the North Western
rontier and Sylhet was in favour of Pakistan,

On the 26th July, 1947, the Governor-General announced the setting

M@M_Camﬂnmmmbw&%_me Plan of June 3,
1947, having been carried out, nothing stood in the way of effecting the

transfer of power by enacting a statute of the British Parliament in
accordance with the declaration.

It must be said to the credit of the British Parliament that it lost no time

to dralt the Indian Independence Bill upon the basis bove Plan, and
: this Bill was passed and placed on the Statute Book,
:::de::‘ A‘:t. };2;- with amazing speed, as the Indian Independence Act,
1947 (10 & 11 Geo. VI, c. 30). The Bill, which was

introduced in Parliament on July 4, received the Royal Assent on July T8,
1947, an rce

The most outstanding characteristics of the Indian Independence Act
was that while other Acts of Parliament relating to the Government of India
(such as the Government of India Acts from 1858 to 1935) sought to lay
down a Constitution for the governance of India by the legislative will of the
British Parliament,—this Act of 1947 did not lay down any such constitution.

The Act provided that as from the 15th August, Qq_mmgh_dm%se_rgr{%d
to in the Act as the ‘appointed date’), in place of ‘India’ as defined in the
Government ol India %cﬂ 1935, tiere would be set up two maepenaent

Dominions, to be known as /ndia_and Pakistan, and the Constituent
“Assembly of each Dominion was to have unlimited power to frame and
adopt any constitution and to repeal any Act of the British Parliament,
including the Indian Independence Act.

1: Under the Act, the Dominion of India got the residua%ut:rritory of
t

India excluding the Provinces of Sind, Baluchistan, Wes jab, East
Bengal, and the North Western Frontier Province and the district o Sylhet in
Assam (which had voted in favour of Pakistan at a referendum, before the
Act came into force).
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Constituent Assem- The Constituent Assembly, which had been
bly of India. elected for undivided India and held its first sitting on

the 9th December, 1946, reassembled on the 14th
August, 1947, as the sovereign Constituent Assembly for the Dominion of
India.

As to ifs composition, it should be remembered, that it had been
elected by indirect election by the members of the Provincial Legislative
Assemblies (Lower House only), according to the scheme recommended by

the Cabinet Delegation [see Table II, in the Appendix]. The essentials of this
scheme were as follows:—

(1) Each (s)rovince and each Indian State or group of States were
allotted the total number of seats proportional to their respective
B;)g)ulations roughly in the ratio of one to a million. As a result, the

vinces were to elect 202 members while the Indian States were
allotted a minimum of 93 seats,

(2) The seats in each province were distributed among the three main
communities, Musﬁm, Sikh and General, in proportion to their
respective populations.

(3) Members of each community in the Provincial Legislative Assembly

elected their own representatives by the method of proportional
representation with single transferable vote.

(4) The method of selection in the case of representatives of Indian
States was to be determined by consultation.

As a result of the Partition under the Plan of June 3, 1947, a separate
Constituent Assembly was set up for Pakistan, as stated earlier. The
representatives of Bengal, Punjab, Sind, North Western Frontier Province,
Baluchistan and the Syﬁmt district of Assam (which had joined Pakistan by a
referendum) ceased to be members of the Constituent Assembly of Imz;a,
and there was a fresh election in the new Provinces of West Ben and East
Punjab. In the result, when the Constituent Assembly reassembled on_the
31st October. e membership of the House was reduce

ost._Of these, WETe y present on the 26th N 3
1949, and appended their signatures to the Constitution as finally passed.

The salient principles of the proposed Constitution had been outlined
by various committees of the Assembly? such as the Union Constitution
Committee, the Union Powers Committee, Committee on Fundamental
Rights, and, after a general discussion of the reports of these Committees,
the Assembly appointed a Drafting Committee on the 20th August, 1947.
The Drafting Committee, under the Chairmanship of Dr, A k2

bodied the decision of the Assembly wilh it nahve-—and-—addition

rm of a ‘D onstitution of India’ which was published

a3 e 10 ]
in Feb 1948. The Constituent Assembly next met in Nove 1948,
co the provisions of the clause by clause. ter several session
e_consi ion of the ¢ or second reading was completed-by-the

1

The Constituent Assembly again sat on the 14th November, 1949, for
Passing of the the Q}&L{g@eg, and finished it on the 26th

Constitution. November, 1949, on which date the Constitution
received ,m;‘ ature of the President of the
Assembly and was declared as passed.
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The provisions relating to citizenship, elections, provisional Parliament,

Date of Commen- 'emporary and transitional provisions, were given
cement of the immediate effect, ie., from Novem 1949. The
Constitution. rest of the Constitution came into force on the 26th

January, 1950, and this date is referred to in the

Constitution as m@wm@ww
J. MITENRC

REFERENCES

1. As stated earlier, the Muslim League, professedly a communal party, was formed in 1906.
While its earlier objective was to secure separate representation of the Muslims in the
political system, in its Lahore Resolution of 1940, it asserted its demand for the creation
of a separate Muslim State in the Muslim majority areas. This idea was developed into
the claim for dividing India into two independent States, when the Cripps offer was
announced. ’

2. The Cabinet Mission consisted of Lord PETHICK-LAWRENCE, Sir Stafford Cripps and Mr.
AV. Alexander.

3. The important committees of the Constituent Assembly were,—

(a) Union Powers Committee. It had 9 members. Shri Jawaharlal Nehru was its
chainnana};)& Committee on Fundamental Rights and Minorities. It had 54 members.
Sardar Vallabhbhai Patel was its chairman, (c) Steering Committee. It had 3 members.
Dr. K.M. Munshi (chairman), Shri Gopalswamy Ayyangar and Shri Bishwanath Das. (d
Provincial Constitution Committee. 25 members. Sardar Patel as chairman. %e
Committee on Union Constitution. 15 members. Pt. Nehru as chairman,

The draft was prepared by Sir B.N. Rau, Adviser to the Constituent Assembly. A
7-member committee chaired by Sir Alladi Krishnaswamy Iyer was set up to examine the
draft. Dr. B.R. Ambedkar who was minister for law from 1581947 to 26-1-1950 piloted
the draft constitution in the Assembly.

4. Since that date, the Constitution has been freely amended, according to the procedure

laid down in Art. 368,—no less than 94 times, by 2006 (see Table IV, post). For a text of

the original Constitution, with its subsequent amendments, see Author’s Constitution

Amendment Acts; Constitutional Law of India, 6th Ed. (Prentice-Hall of India).
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